Laboratory or Equipment Access Agreement

between
University of Delaware
and
[Lessee name]
This Agreement, effective as of the date of the last signature below, is by and between [Lessee Name] located at [Lessee Address] (“Lessee”) and the University of Delaware (“UD”), together the Parties.  
Whereas Lessee desires to use UD’s specialized facilities or equipment as described in Attachment A (“UD Facilities”), which are not generally publicly available, on an as-available basis to further Lessee’s research and development, and 
Whereas UD finds that Lessee’s request is consistent and does not interfere with UD’s status as an institute of higher education and its mission to further scientific knowledge, the parties agree to the following:
1.
Grant of Right.  UD hereby grants to Lessee a non-exclusive right to use UD Facilities for purposes as described and approved in Attachment A.  Only Lessee’s employees named in Attachment A will be allowed access to UD Facilities; however, Attachment A may be modified in writing with mutual consent.  Use of the UD Facilities is strictly limited to the use(s) as described in Attachment A.  Use or work outside the scope described in Attachment A requires submission and advance approval of an amended Attachment A. UD retains all legal rights in the UD Facilities licensed, and the relationship created between the Parties is that of licensor/licensee, and not that of landlord/tenant.
2.
Research Review Board Approval.  Lessee represents and warrants that any research involving animals or human subjects performed on UD premises have been approved by Lessee’s appropriate review board.  Copies of the approval documents shall be provided to the UD Research Office prior to start of work.
3. Access to UD Facilities.  UD Facilities shall be made available to Lessee on mutually agreeable times (during regular business hours), but it is understood that UD is an institution of higher education and research and that the use of the UD Facilities by the Lessee shall not interfere with or take priority over the work of UD students or researchers.  Furthermore, access to UD Facilities and the working condition of UD Facilities cannot be guaranteed.  Lessee retains ultimate responsibility for project progress and development; UD does not in any way warrant or assure a particular project result.  Lessee shall be responsible for all damage to UD’s property, including the UD Facilities, caused by Lessee’s equipment, employees or anyone acting on behalf of Lessee.

4. Warranty of Training.  Lessee represents and warrants that Lessee’s employees are properly trained by Lessee in relevant laboratory procedures, safety and in equipment operation, and when requested, shall provide evidence of such training prior to utilizing UD Facilities.  Responsibility for safe use of the facility by Lessee personnel rests with the Lessee, and Lessee assumes all risks and liability for use of UD Facilities.  Lessee agrees that its personnel will be familiar, and comply with, all applicable UD safety policies and procedures prior to commencement of the work.  Under some circumstances, UD may provide Lessee with safety information to Lessee employees who are U.S. persons.  Should a Lessee employee not be a U.S. person, UD will provide such information unless and until UD’s Associate Vice President for Research & Regulatory Affiairs has approved the provision of the information. Although UD may provide such safety information, Lessee assumes sole responsibility for the acts and omissions of training its employees.  Lessee also agrees to be responsible for insuring that its employees plan and perform work in such a way as to ensure their own personal safety as well as the safety of others in the UD Facilities and UD community.
5. Lessee Employee Status.  Lessee agrees that its employees are not employees or agents of UD, that UD has no responsibility to provide Worker’s Compensation or other liability coverage, insurance, benefits or compensation for Lessee employees, and that UD will not be responsible for any costs, expenses or liabilities for illness or injuries of Lessee’s employees and/or agents.  Lessee agrees that its employees are acting as representatives and employees of Lessee during work at UD.  The names of Employees to be on UD premises are identified in Attachment A.  
6. Insurance.  
(a) Lessee must provide and keep in force throughout the duration of this Agreement, at its own expense, Comprehensive General Liability insurance with primary minimum limits of one million dollars ($1,000,000) on a per occurrence basis, and five million dollars ($5,000,000) Excess per occurrence, for bodily injury and property damage to protect against any liability arising out of the Lessee's use of the UD Facilities or resulting from any accidents occurring in or about UD's premises as a result of the Lessee’s use of the UD Facilities. The "University of Delaware and its trustees, officers, employees, agents and volunteers" shall be endorsed on the policy/ies as additional insureds, and such coverage shall be on a primary basis, non-contributory with any other insurance coverages and/or self–insurance carried by UD. The endorsement shall contain a Waiver of Subrogation waiving any right of recovery the insurance may have against UD.
(b) If the business conducted by the Lessee under this Agreement necessitates the use of vehicles, the Lessee must provide automobile liability insurance with limits of one million dollars ($1,000,000) each accident for bodily injury and property damage arising out of any one accident covering all owned, hired, non-owned and employee non-owned vehicles and where applicable, Personal Injury Protection.

(c) The Lessee shall provide Workers’ Compensation (Statutory) and Employers Liability insurance with limits of one million dollars ($1,000,000).  The Lessee agrees that Lessee’s employees or agents are acting strictly as representatives and/or personnel of the Lessee at all times while at UD.  The Lessee certifies its compliance with all applicable Workers Compensation laws, and provides Workers' Compensation Insurance for all persons employed by it in the premises covered by the Agreement or in connection with the business conducted pursuant to this Agreement. The endorsement shall contain a Waiver of Subrogation waiving any right of recovery the insurance may have against UD.
(d) The Lessee will furnish certificate(s) of insurance evidencing the coverage described herein from 5 (a) through (c) above to the University of Delaware Research Office prior to access to UD facilities.  If the certificate(s) is not received by UD by the stated deadline, UD reserves the right to cancel the Agreement immediately.  The policies shall include provisions that the policies and/or endorsements may not be cancelled or modified to limits below those stated above without thirty (30) days’ written notice to UD. The Lessee’s insurance carriers must be admitted and licensed to conduct business in the State of Delaware.
7. Intellectual Property.  The parties’ existing intellectual property rights are not affected by any physical transfer to the other party of intellectual property if the transfer is necessary for Lessee to use UD Facilities. The parties shall negotiate in good faith the ownership of intellectual property developed from Lessee’s use of the UD Facilities.  Inventorship shall be determined by US patent law and authorship shall be determined by US Copyright law.  At a minimum, Lessee grants to UD the right to practice or use any Lessee-developed methods or devices resulting from the use of UD Facilities for UD’s non-profit research and teaching purposes only.  
8. Lessee Indemnification.  Lessee and UD are separate and independent entities, and neither is the agent of the other. Lessee shall defend, indemnify and hold harmless UD, its trustees, officers, employees, students, and agents from all claims, demands, suits, investigations or other such proceedings which arise as a result of or are related to this Agreement (“Claims”), and any losses, damages, costs, including reasonable attorneys’ fees and costs, and liabilities arising out of such Claims (“Losses”), including Claims and/or Losses arising from or related to:
(a) the use of UD Facilities, property, equipment, materials or other resources by Lessee,

(b) infringement of any patent, copyright, or other intellectual property arising out of any acts required to carry out this Agreement,

(c) personal injury, death or property damage related to or caused by any products or services provided by UD hereunder or any products or services provided by Lessee, including those incorporating any resources provided by UD hereunder or any information or know-how provided pursuant to this Agreement, and

(d) data, information, prototypes, product(s), expertise, or training offered by UD pursuant to this Agreement, in each case except to the extent caused by UD’s gross negligence or willful misconduct.
UD shall promptly notify Lessee of any claim for which it seeks indemnification hereunder, provided that any delay in providing such notice will not relieve Lessee of its obligations hereunder.  Lessee shall have the right to control the defense and settlement of such claim, provided that Lessee may not enter into any settlement which admits guilt, culpability or liability on the part of UD or any of the indemnified persons without UD’s prior written consent.  UD shall have the right to participate in the defense of any such claim with its own independent counsel at its own expense.

9. Payment.  Lessee further agrees to pay a fee of $ MACROBUTTON  AcceptAllChangesShown [Amount]  [per hour/day/month] for its access to UD Facilities and its rights under this Agreement.  Any additional materials or supplies, or access to facilities outside of those described in Attachment A and supplied by UD may not be reflected in the fee above and will be billed separately to Lessee.  As mutually agreed upon, UD may require full or partial payment before allowing access to UD Facilities, or shall submit to Lessee invoices no more than once a month, which are due and payable in full upon receipt.  UD reserves the right to discontinue providing access to UD Facilities under this agreement due to nonpayment on the part of the Lessee.
This is a firm fixed price agreement. Lessee understands and expressly agrees that this is a “fixed price” agreement.  UD is under no obligation to provide Lessee with any kind of financial reporting, supporting documentation, or justification of expenditures made in the performance of the project as a condition of payment. It is agreed and understood by the parties hereto that the fixed price for performing the services and providing the deliverables shall be xxxxxxxxx dollars ($xxxxxx). Lessee will pay UD total of   ____________   dollars ($       ) within thirty (30) days of execution of this Agreement.
10. NO WARRANTIES.  Lessee acknowledges ultimate responsibility for its use of the UD Facilities and understands that UD in no way warrants or assures project success. THE UD FACILITIES PROVIDED HEREUNDER BY UD, AS WELL AS ANY DATA, PROTOTYPE, PRODUCT(S) OR OTHER RESOURCES GENERATED IN CONNECTION WITH THIS AGREEMENT OR OTHERWISE MADE AVAILABLE BY UD TO LESSEE UNDER THIS AGREEMENT ARE PROVIDED ON AN ‘AS IS’ BASIS, WITHOUT WARRANTY OF ANY KIND, AND UD HEREBY DISCLAIMS ANY AND ALL WARRANTIES WITH RESPECT TO THE FOREGOING, INCLUDING, WITHOUT LIMITATION, ALL EXPRESS OR IMPLIED WARRANTIES AS TO THE CONDITIONS OF ANY SUCH RESOURCES OR THE MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE OF ANY SUCH RESOURCES. EVEN IF ADVISED OF THE POSSIBILITY OF SUCH DAMAGES, IN NO EVENT SHALL UD BE LIABLE FOR (A) PERSONAL INJURY OR PROPERTY DAMAGES OR (B) LOST PROFITS, WORK STOPPAGE, LOST DATA, OR ANY OTHER SPECIAL, INDIRECT, OR CONSEQUENTIAL DAMAGES OF ANY KIND.
11. Lessee Equipment.  If Lessee brings to or loans to UD any equipment, Lessee agrees that it will maintain such equipment in safe working order and assume all risks of damage or loss to such equipment or any harm brought about as a consequence of using the equipment or having it on UD premises.
12. Term and Termination.  This Agreement shall be effective on the date of the last signature below and expire on [ MACROBUTTON  AcceptAllChangesShown "[Expiration Date]" ].  However, this Agreement may be terminated ay any time by either party upon written notice to the other party.  Upon termination or expiration of this Agreement, Lessee shall immediately remove all of its property, restore all UD Facilities used to the condition in which Lessee found them, and pay UD for all services rendered and for reasonable expenses and noncancellable commitments incurred in the performance of this Agreement up to and including the date of termination.  Lessee shall also immediately return any UD property including keys.  Lessee agrees to pay costs associated with re-keying doors or UD Facilities if keys are not returned.

13.
Compliance with Law.  Lessee hereby warrants that it will comply with any and all applicable laws and regulations in connection with its activities contemplated under this Agreement.  Lessee further warrants that it currently has and will keep in effect for the term of this Agreement, all licenses, permits and approvals that are legally required for the Lessee to conduct business and perform such activities. Lessee further warrants that it will be responsible for ensuring that all its partners, co-sponsors, subcontractors, independent contractors, vendors or other agents as applicable, have and will keep in effect for the term of this Agreement, all licenses, permits and approvals which are legally required for them to conduct business. Lessee shall indemnify UD against all penalties incurred by reason of the non-observance of any such laws, provisions or regulations.


Lessee hereby acknowledges and agrees that as used herein, the Lessee’s "agents" will include Lessee's partners, co-sponsors, subcontractors, independent contractors, vendors, volunteers, invitees, and guests. Lessee further warrants that any and all of its agents including partners, co-sponsors subcontractors, independent contractors and vendors will comply with all laws, rulings and regulations applicable to their business conducted pursuant to this Agreement. Lessee warrants that it will require and ensure all its partners, co-sponsors, subcontractors, independent contractors and vendors shall maintain and keep in force throughout the term of this Agreement insurance consistent with Paragraph 6, herein.

14.
Proprietary, Controlled, and Classified Information


To the extent that Lessee brings proprietary, export controlled, or classified materials and technical data onto UD property, Lessee shall not disclose such materials or technical data to UD personnel; Lessee will be solely responsible for the protection of such materials and information.

15.
Miscellaneous.
a.
Lessee agrees that it will not, or authorize others to, use the name of the University of Delaware or its personnel in any publication or statement in relation to this Agreement without UD’s prior written consent.  Similarly, UD agrees that it will not use Lessee’s name without its prior written consent.

b.
Lessee represents and warrants it has the right to contract with UD for this work and that the signatory below is an authorized representative of Lessee able to legally bind Lessee.

c.
This Agreement contains the entire Agreement between the Parties with respect to the use of UD Facilities.  Any agreement to change any terms and conditions of this Agreement or the Attachment shall be valid only if the change is made in writing and executed by the Parties to this Agreement.  To the extent that a separate purchase order or other type of transactional document is created to effect payment for the services provided under this Agreement, the terms of this Agreement shall take precedence.
d. This Agreement may not be assigned by Lessee without the prior written consent of UD.

e. This Agreement shall be interpreted and governed by the laws of the State of Delaware, without regard to principles of conflicts of laws.

[Lessee]
University of Delaware
By: ________________________________
By:_______________________
Name: 

Name: 




Title:

Title:




Date:

Date:






By:_______________________



Name: [UD Investigator]______


Title:







Date:




Attachment A

DESCRIPTION OF FACILITIES, WORK CONDUCTED 

AND LESSEE EMPLOYEE ACCESS

Facilities and/or Equipment Used by Lessee:

Description of Work Conducted by Lessee at UD: 

Lessee Employee(s) to be at UD:
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